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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

GENE R. ROMERO, et al.,
Plaintiffs,
V. Civil Action No. 01-CV-3894

ALLSTATE INSURANCE COMPANY, et al.,

Defendants.

GENE R. ROMERO, et al.,
Plaintiffs,
V. Civil Action No. 01-CV-6764

THE ALLSTATE CORPORATION, et al.,

Defendants.

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION,

Plaintiff, Civil Action No. 01-CV-7042
V.

ALLSTATE INSURANCE COMPANY,

Defendant.
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DEFENDANTS’ RESPONSE
TO MARCH 21, 2007 MEMORANDUM AND ORDER

In its Memorandum and Order of March 21, 2007, the Court invited the parties to address
issues the Court may have overlooked or to call to its attention any argument “impugning the

correctness of the Scott, Swain and Isbell decisions.” Defendants believe the Scott, Swain, and
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Isbell cases were correctly decided. Defendants therefore submit this response to identify the
claims in EEOC v. Allstate Ins. Co., Romero v. Allstate Ins. Co. (“Romero I’), and Romero v.
The Allstate Corp. (“Romero IP’) that are resolved in defendants’ favor by the Scott, Swain, and
Isbell decisions. Defendants also identify the few claims not resolved by those decisions, but
which nevertheless are subject to dismissal.

In overview, the Court’s tentative conclusions that Isbell was correctly decided and the
releases are enforceable resolve all claims in EEOC; all claims in Counts I-V of Romero I; and
all claims by release signers in Counts VI and VII. Only two claims in Romero I are not resolved
by Isbell - i.e., the claims of non-release signing plaintiff Gafner in Count V (breach of contract)
and Count VII (breach of the implied covenant of good faith and fair dealing). Defendants
believe these claims should be resolved in defendants’ favor under the state law applicable to
plaintiff Gafner’s claims.

The Court’s tentative conclusion that Scott and Swain were correctly decided resolves the
~ claim in Count ITI of Romero II. Counts I and II of Romero II also should be dismissed for the
reasons explained in defendants’ pending motion to dismiss. (In this regard, defendants invite
the Court’s attention to their July 29, 2005 Memorandum in Support of Motion to Dismiss, at
pages 2226 (copy attached).)

Defendants further explain below the effect of the Isbell, Swain, and Scott decisions on
the claims pending in these consolidated actions. Defendants also submit a proposed
Memorandum and Order for the Court’s consideration.

| EEOC v. Allstate Ins. Co., C.A. No. 01-7042

The sole issue presented in EEOC v. Allstate is whether the release of claims used in the

Preparing for the Future Group Reorganization Program constituted unlawful retaliation. (See
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EEOC’s First Amend. Compl. 9 11.) The Court’s conclusion to follow the Seventh Circuit’s
decision in Isbell v. Allstate Ins. Co., 418 F.3d 788 (7th Cir. 2005) would resolve this issue.

I1. Romero et al. v. Allstate Ins. Co., et al., C.A. No. 01-3894 (“Romero I)

There are seven counts in Romero I. (See Romero I First Amend. Compl. Y 132-189.)
The effect of the Isbell decision on these claims is as follows:

Count I, which seeks a declaration that the release is invalid under ERISA, the ADEA,
and the common law (id. Y 132-43), would be resolved in defendants’ favor based on the
Seventh Circuit’s decision in Isbell that use of a release was not retaliatory. Alternatively, the
validity of the release with respect to plaintiffs’ claims under ERISA and the ADEA would be
moot, because the Isbell court held there was no merit to these claims and affirmed summary
judgment in defendants’ favor.

Count I1, which asserts a claim under ERISA § 510 for interference with employment and
retaliation (id. ] 144-51), would be resolved because the Seventh Circuit in Isbell affirmed
summary judgment in defendants’ favor on this claim.

Count III, a claim by plaintiff Gafner that the release constituted unlawful retaliation
under ERISA § 510 against non-release signers (id. Y 152-57), would be resolved because the
Seventh Circuit in Isbell affirmed summary judgment in defendants’ favor on this claim.

Count IV also would be resolved. It asserts two claims under the ADEA: (1) unlawful
termination; and (2) the use of a retaliatory release. (Id. Y 158-67.) Both claims were resolved
in defendants’ favor in Isbell. Moreover, the release-signers’ termination of employment claim
is barred by the release.

Count V would be resolved with respect to the claims of release-signers. Count V asserts
that, for agents who were employed under Allstate’s R830 Contract, the termination of

employment constituted a breach of contact. (/d. ¥ 168-75.) This claim by release-signers is
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